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Abstract 

This study aims to determine the sale and purchase of customary land rights in the Sentani Tribe 

customary law community in Jayapura Regency and to determine the legal protection for buyers 

in the sale and purchase of customary land rights in the Sentani Tribe customary law community 

in Jayapura Regency. The method used in this study is empirical juridical, empirical juridical is 

a field research by identifying and conceptualizing law as a real and functional social institution 

in the real life system. The results of this study reveal that the sale and purchase of customary 

land rights in the Sentani Tribe customary law community in Jayapura Regency must obtain 

approval from the Ondoafi/Customary Leader who has authority over the land, and attended by 

witnesses, namely the indigenous people, in addition to the sale and purchase agreement must be 

ratified by the Sentani Tribe Customary Council, which has the function of holding customary 

trials to make decisions based on deliberation by means of negotiation and mediation. The 

decisions taken by the Customary Council must be obeyed by the parties concerned and on the 

basis of customary governance in accordance with customary law. Meanwhile, legal protection 

for buyers in the sale and purchase of customary land rights in the Sentani Tribe customary law 

community in Jayapura Regency is that the parties concerned, both the seller and the buyer, come 

to the Village or Sub-district Office to make an agreement to measure the land to be sold and the 

Village Head or Sub-district Head and village officials as witnesses that the sale and purchase 

has taken place, in addition to that, the land is also immediately registered with the National Land 

Agency by bringing a customary release letter and other requirements needed for administrative 

purposes in order to obtain legal certainty and legal protection. 

 

Keywords: Buying and Selling; Customary Land; Customary Law Community; Sentani Tribe. 

 

Introduction 

Land is very important in human life, because human life cannot be separated from land, 

they live on land and obtain food by utilizing the land. The history of development or destruction 

is also determined by land, land issues can cause terrible disputes and wars because humans or a 

nation want to control the land of other people/nations because of the natural resources contained 
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therein (G.Kartasapoetra, 1991). Humans will live happily and in abundance if they can use the 

land they control or own in accordance with the applicable laws of nature, and humans will live 

peacefully and at peace if they can use their rights and obligations in accordance with certain 

limits in the applicable laws that regulate human life in society. 

Article 33 paragraph (3) of the 1945 Constitution states that "The land, water, and natural 

resources contained therein are controlled by the state and used for the greatest prosperity of the 

people." Based on the state's right to control, Law Number 5 of 1960 concerning Basic Agrarian 

Regulations, or the Basic Agrarian Law (UUPA), was drafted. One of the objectives of the Basic 

Agrarian Law (UUPA), is to provide legal certainty regarding land rights held by the community. 

This is expressly regulated in Article 19 paragraph (1) of the UUPA, which states that "To 

guarantee legal certainty, the Government shall conduct land registration throughout the territory 

of the Republic of Indonesia in accordance with provisions stipulated by Government Regulation 

(Boedi Harsono, 2002)." 

Land ownership rights, according to Article 20 paragraph (1) of Law Number 5 of 1960 

concerning Basic Agrarian Regulations, hereinafter referred to as the Basic Agrarian Law 

(UUPA), are hereditary, the strongest, and most complete rights that a person can have on land. 

Hereditary here is defined as a right that can be passed down to heirs, is the strongest in relation 

to other land rights, and is the most complete in terms of the authority of the rights holder. 

According to Article 16 paragraph (1) letter a of the UUPA, one of the recognized land rights is 

the right to ownership. 

Customary law is law formed by the psychological patterns and thought structures of 

indigenous communities that are traditionally passed down from generation to generation. The 

thought structures underlying the formation of customary legal norms differ from one region to 

another. The thought structure in the formation of customary legal norms is called "local wisdom" 

(indigenous knowledge), which is a characteristic of a law applied to indigenous communities in 

a particular region. Customary law is the original law of the Indonesian people because its spirit 

and formation patterns are adapted to Indonesian culture. According to Soepomo, uniqueness is 

due to the diversity of the population and uniformity does not need to be based on the western 

legal system (Soepomo, 1993). 

Land rights held by indigenous communities are known as "Ulayat Rights," rights held or 

inherent in indigenous communities by virtue of their laws and culture, which authorize them to 

control all land, or what is known as "Ulayat Land," within their jurisdiction, for use in 

accordance with its function for the survival of the indigenous community. 

Customary land belonging to indigenous communities is regulated by their respective 

customary laws. For indigenous communities, land is something very valuable and must be 

maintained by their customary communities because it is the inheritance of their ancestors. 

Customary land is land owned by customary legal community units. The land ownership system 

according to customary law that can be owned by indigenous people can occur through clearing 

forests, inheriting land, receiving land through gifts, exchange or grants, expiration/verjaring 

(Sudiyat,1981). Customary communities have land rights, namely customary rights, which are a 

set of authorities and obligations of a customary community related to land located within its 
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territory, which is the primary support for the livelihood and life of the community concerned 

throughout time. The land in Sentani Regency is largely customary land controlled by customary 

communities, and is also influenced by the increasing mobility of developments, demographic 

and economic factors. 

Papua Province Special Regional Regulation No. 23 of 2008 concerning Customary Rights 

of Customary Communities states that it recognizes the existence of customary land or individual 

rights of customary communities to land and the management of customary land rights in 

accordance with applicable customary law. 

The land in Sentani Regency is largely customary land controlled by indigenous 

communities. This is also influenced by the increasing mobility of the times, as well as 

demographic and economic factors, leading to numerous development projects undertaken by 

both the government and the private sector. Development in Papua has progressed rapidly 

following the government's implementation of the Trans-Papua highway infrastructure project, 

as well as the construction of a sea toll road in Jayapura province, requiring extensive land. This 

presents a significant opportunity for entrepreneurs and investors to expand their businesses in 

Papua. They are competing to acquire land within the planned infrastructure development areas, 

most of which currently comprises indigenous land rights. 

Businesses are striving to acquire land for their own interests, leading to a significant 

increase in land ownership applications. Land ownership provides the basis for maximizing social 

and economic benefits, but the process of acquiring these rights is not always smooth. The 

implementation of sales and purchases in the Sentani customary law community differs from 

applicable national law, where sales are conducted before the customary chief and other members 

of the community as witnesses. The customary chief in the Sentani customary community is 

commonly referred to as Ondoafi, a community figure entrusted by the community with the 

authority to determine all matters related to legal relations and legal actions concerning the land 

in their territory. 

Given this situation, a problem arises regarding the procedure for relinquishing land rights, 

particularly customary land, which the author finds interesting to investigate. For the people of 

the Sentani region, land is sacred because it is inherited from their ancestors. Ownership of this 

land is hereditary, passed down through the clan line within the customary community. 

The Basic Agrarian Law (UUPA) is a basic regulation governing the control, ownership, 

allocation, and control of land use, aimed at implementing land management and utilization for 

the greatest prosperity of the people. One aspect needed for this purpose is regarding the legal 

certainty of Land Rights, which is the main basis for the legal certainty of land ownership 

(Muchtar Wahid, 2008). 

Article 28 D paragraph (1) of the 1945 Constitution states that: "Everyone has the right to 

recognition, guarantee, protection and fair legal certainty and equal treatment before the law." 

Furthermore, Article 33 paragraph (3) of the 1945 Constitution states that: "The land, water and 

natural resources contained therein are controlled by the State and used for the greatest prosperity 

of the people." One of the objectives of the Basic Agrarian Law (UUPA) is to provide legal 

certainty regarding land rights held by communities. To achieve this goal, the government 
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organizes land registration, as explicitly stipulated in Article 19 paragraph (1) of the UUPA, 

which states: 

a. Land measurement, mapping, and bookkeeping 

b. Registration of land rights and the transfer of those rights 

c. Issuance of certificates of title, which serve as strong evidence. 

According to Article 20 paragraph (1) of the UUPA, ownership rights are hereditary, the 

strongest, and most complete rights that a person can have over land. Meanwhile, paragraph (2) 

states that ownership rights can be transferred and assigned to other parties. Customary legal 

communities are inseparable from the Indonesian nation and are a vital part of Indonesia, 

reflecting its national identity. The existence of customary legal communities, from ancient times 

to the present, is undeniable. There are various terms used, even within legislation, to refer to the 

same or nearly the same thing. These include terms such as indigenous peoples, customary law 

communities, customary law community units, traditional communities, isolated indigenous 

communities, isolated indigenous communities, and even villages and other names. 

According to Philipus, legal protection is the protection of dignity and recognition of human 

rights held by legal subjects based on legal provisions from arbitrariness or as a collection of 

regulations or rules that will protect one thing from another. This means that the law provides 

protection for a person's rights against anything that results in the non-fulfillment of those rights 

(Philipus M. Hadjon, 1987). 

Meanwhile Setiono, states that legal protection can also be defined as actions or efforts to 

protect society from arbitrary actions by authorities that violate the rule of law, to create order 

and peace, thus enabling people to enjoy their dignity as human beings (Setiono, 2004). 

Legal protection is closely related to a person's right to legal protection and the right to a 

sense of security. This is stated in Article 28, letter G of the 1945 Constitution of the Republic of 

Indonesia, which states: 

a) Everyone has the right to protection of themselves, their families, their honor, their 

communities, their dignity, and their property under their control, and has the right to a sense 

of security and protection from the threat of fear for doing or not doing something that 

constitutes a human right. 

b) Everyone has the right to be free from torture or treatment that degrades human dignity and 

has the right to obtain political asylum from another country. 

Buying and selling is an activity that occurs in the world of economics and trade in the 

fields of economics and business, buying and selling is considered the most important part of a 

business activity because it is directly related to consumers, while in terminology, buying and 

selling is interpreted as an exchange transaction in addition to facilities and enjoyment (Rinto 

Manulang, 2011). Buying and selling is a process of transferring ownership rights in the form of 

goods or assets to another party by using money as one of the means of exchange, actually buying 

and selling are two terms that have opposite meanings but are used simultaneously to emphasize 

their function, each party in this process is called the seller and the buyer, the seller is a person 

or group of people who issue goods to be traded, while the buyer is a person or group of people 

who try to make the goods or assets theirs by paying the seller. 
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Method 

The research method used is normative and empirical juridical, namely studying applicable 

laws and regulations, examining rational structures, applicable legal systems and conducting field 

research by identifying and conceptualizing law as a real and functional social institution in the 

real life system (Peter Mahmud Marzuki, 2005). 

 

Sale and Purchase of Customary Land Rights in the Sentani Tribe's 

Customary Law Community 

Buying and selling according to national land law or positive law is the transfer of land 

rights in perpetuity, which in customary law is called "free sale" and is in cash. This means that 

after the sale and purchase occurs, a transfer of land rights occurs simultaneously, so that the 

relationship between the old owner and the land is severed forever. 

In the UUPA itself, the meaning of buying and selling land is only mentioned in article 26, 

namely regarding the buying and selling of land rights. In other articles there is no mention of 

buying and selling, but it is referred to as transfer, which means indicating a deliberate legal 

action to transfer land rights to another party, either through sale and purchase, gift, exchange, 

and bequest. So, even though it is only mentioned as transfer, one of them is the legal act of 

transferring land rights as a result of buying and selling. Even though the meaning of buying and 

selling is not clearly explained, considering Article 5 of the UUPA, it is stated that our national 

land law originates from customary law, which means we use conceptions, principles, legal 

institutions and customary legal systems. So the meaning of buying and selling National land is 

the meaning of buying and selling land according to customary law. 

In customary law communities, the sale and purchase of land rights is conducted openly 

and in cash. Clearly, meaning the sale takes place in the presence of the customary chief or village 

head. Cash, meaning the transaction is carried out simultaneously, meaning the seller delivers the 

goods when the buyer pays for them according to the agreement reached by both parties, and 

these transactions occur simultaneously. 

Article 1 of the Minister of Agrarian Affairs Regulation Number 5 of 1999 explains the 

definition of customary rights: "Customary rights are the authority, according to certain 

customary laws, over a specific area that constitutes the living environment of its citizens to 

benefit from natural resources, including land, within that area, for their survival and livelihood, 

arising from the unbroken, hereditary, physical and spiritual relationship between the customary 

law community and the area in question." Customary land, meanwhile, is the land over which 

customary rights are vested by a particular customary law community. 

The status of customary land rights cannot be considered new, as customary land rights 

belonging to indigenous communities have existed for a long time, even before Indonesia's 

independence. They are not state land or land controlled by the state that will then be transferred 

to indigenous communities. There is ample evidence of customary land rights previously 

controlled by the Dutch colonial government and foreign companies owned by the Dutch colonial 

government, which were then taken over by Indonesia after independence and became state land. 
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From this information, it can be concluded that customary land cannot be included in the criteria 

for state land (Endi Purnomo, 2014). 

The Sentani indigenous community is a community that still uses its customary legal 

system to this day. This is evident in the process of buying and selling land rights within the 

Sentani indigenous community, which is almost identical to private land sales, where proof is 

provided only by a receipt, a sporadic letter, and a customary release letter as proof of the sale 

and purchase agreement. 

Based on Special Regional Regulation of Papua Province Number 23 of 2008 concerning 

the Customary Rights of Customary Law Communities and the Individual Rights of Customary 

Law Communities to Land, which states that the government recognizes the existence of 

customary rights of customary law communities and individual rights of customary law 

communities to land, based on the decisions of the Regent and Governor, which stipulate that 

customary rights of customary law communities and individual rights of customary law 

communities to land still exist, therefore, the management of customary rights of customary law 

communities or individual rights of customary law communities to land remains in accordance 

with the customary law applicable in the respective customary law communities. However, the 

Regional Regulation does not explain the transfer of customary land rights through sale and 

purchase. 

In Sentani, there are known as Ondoafi. Ondoafi are customary leaders and landowners 

who wield significant influence over their customary land and are fully responsible for the 

survival of their customary community. Furthermore, these special rights are evident in the 

customary land ownership rights granted and passed down directly to them from their ancestors. 

Traditional chiefs and elders, who are respected and recognized by their members, carry out daily 

activities as bearers of customary community authority and are obliged to uphold customary law, 

as well as manage, regulate ownership, control, and use of the communal land. 

Furthermore, the Ondoafi are also responsible to their clan in relation to customs, marriage, 

education, and other vital areas. The Sentani indigenous community adheres to a patrilineal 

kinship system, which gives men special rights, one of which is becoming Ondoafi, or customary 

leader. 

Nowadays, along with the development of the times, many development projects in the city 

of Sentani have increased the tendency for land ownership, such as the construction of an airport 

runway. There are many other land needs, both for individual businesses and government 

development. However, some Ondoafi refuse to sell their customary land to outsiders, citing the 

preservation of their ancestral heritage. However, many also sell their customary land to 

individuals and the government for various reasons. 

In land rights transfers, transfers are often carried out through a sale or purchase. A sale or 

purchase is the process of transferring ownership of goods or assets to another party using money 

as a medium of exchange. The buying and selling activities in the economic and business fields 

are considered the most important part because they are directly related to consumers, in 

terminology the buying and selling activities are defined as exchange transactions in addition to 

facilities and enjoyment (Yudha Tri Dharma Iswara, et. al., 2016). 
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In the practice of buying and selling land in the Sentani indigenous community, there are 

several ways of buying and selling land rights, namely by buying and selling land based on the 

customary law system, namely by private deeds carried out before the Head of the customary law 

association, before (Notary/PPAT), orally known by the families and traditional elders. There are 

several factors that cause the Sentani indigenous people to still use oral methods or private deeds 

in their land sale and purchase agreements, namely the first is due to socio-cultural factors where 

the majority of the Sentani indigenous people still adhere to their customary laws, the second is 

the process is fast, easy and inexpensive, and they consider it valid if it has been known by the 

traditional elders. 

The sale and purchase of customary land rights by the Sentani indigenous people takes 

place through private deeds, written on paper or in the form of receipts. This is because the 

Sentani indigenous people are among those who still adhere to customary law. According to 

customary law, there are three elements of a sale and purchase: clear, cash, and real. This is 

evident in the Sentani indigenous people's practice of private land transactions. In this case, 

"underhand" refers to a land sale and purchase agreement under customary law, where the legal 

act involves the transfer of land rights through cash payments or through an agreement between 

the parties (seller and buyer) in the presence of customary elders and the Ondoafi customary 

chief. 

Customary law does not recognize the concept of obligatory, as in Western law. In 

customary law, a sale and purchase is essentially not just an agreement between the two parties 

but a transfer from the seller to the buyer, with the aim of transferring ownership of the land from 

the seller to the buyer. This is because, according to customary law, a sale and purchase is valid 

if it is made in real, clear, and cash. However, according to Western law, such a sale and purchase 

must be more detailed. 

The Sentani indigenous people recognize the transfer of land rights through a sale and 

purchase agreement. In executing these agreements, the Sentani indigenous people still adhere to 

their customary law, where the agreement is made verbally, signed by both parties and witnessed 

by the community members in the presence of the customary leader. 

The customary leader in the Sentani indigenous community is commonly referred to as 

Ondoafi, a community leader entrusted by the community with the authority to determine all 

matters related to legal relations and legal actions concerning the land in their territory. This is 

stipulated in Article 15 of Jayapura Regional Regulation No. 8 of 2016 concerning customary 

villages, which are assigned functionaries as customary government officials. Therefore, the role 

of the Ondoafi/Customary Leader is crucial in land sale and purchase agreements under 

customary law. He has the authority to decide whether the land can be sold, considering its 

intended use as long as it does not conflict with existing community norms. He also has the 

authority to issue customary release letters, which serve as strong evidence and play a crucial role 

in land sales under customary law. 

The legal provisions governing the authority of indigenous communities, specifically the 

release of customary rights for development purposes, are stipulated in Article 43 of Law Number 

21 of 2001 concerning Special Autonomy for Papua Province, which affirms that indigenous 
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peoples' ownership rights must be protected and respected. To further clarify the process of 

buying and selling customary land rights within the Sentani customary law community, the author 

conducted an interview with Mr. Petrus Deda, a member of the Sentani customary law 

community in Jayapura Regency, on Thursday, October 17, 2025, at 10:30 a.m. WIT. The details 

are as follows: 

a) The buyer searches for the land to be purchased and seeks out the customary law community 

association that has the rights to the land. After finding a party willing to sell their land, the 

buyer approaches them and expresses their intention to purchase the land. After the negotiation 

process between the seller and the buyer is successful, the seller, as the customary community, 

will summon the customary community associations and the customary leader/ondoafi (head 

of the customary community) to hold a deliberation. This deliberation must be attended by the 

customary elders and the customary community itself. If any ondoafi is absent, the deliberation 

is canceled. During this deliberation, the customary leader will usually confirm that the land 

truly belongs to the seller and that it has been approved by the customary community members 

who have collective and individual rights to the land. The customary leader/Ondoafi has the 

authority to decide whether the land can be sold. After the deliberation is complete, the 

Ondoafi will issue a statement of customary release. 

b) After the sale and purchase transaction, the buyer will receive a letter of release of customary 

land rights, which is made directly by the ondoafi and witnessed directly by the indigenous 

people and other indigenous community associations. This customary release confirms the 

transfer of land ownership rights from the seller to the buyer. This customary release letter is 

used as evidence of the transfer of land rights to avoid conflict with its dependents. The letter 

of release of customary land rights signed by the ondoafi/customary leader is considered valid 

because the ondoafi plays a role as the traditional village government which has been regulated 

in Article 15 of Jayapura Regional Regulation Number 8 of 2016 concerning Traditional 

Villages which states that the ondoafi is the traditional village government which is inherited 

from generation to generation as a functionary of the traditional government, one of whose 

functional areas is regarding the traditional community over land and natural resources. The 

process of transferring land rights legally according to Sentani customary law requires the 

attendance of five tribal chiefs and the indigenous community. The deliberations discuss the 

origin of land ownership and ensure the legitimate landowner to prevent future overlapping 

claims by other tribes, which could lead to conflict. 

c) After the sale and purchase transaction and customary release have been completed, it is 

advisable to immediately register the land with the National Land Agency, bringing the 

customary release letter and other administrative requirements to ensure legal certainty and 

legal protection. 

Based on the description above, it can be concluded that the validity of the sale and 

purchase agreement based on the customary law of the Sentani community must obtain approval 

from the Ondoafi/customary leader who has authority over the land, and be attended by witnesses, 

namely the indigenous people, in addition the sale and purchase agreement must be ratified by 

the Sentani Tribe Customary Council, which has the function of holding a customary trial to make 
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decisions based on deliberation by means of negotiation and mediation. The decisions taken by 

the Customary Council must be obeyed by the parties concerned and on the basis of customary 

governance in accordance with customary law. 

 

Legal Protection for Buyers in the Sale and Purchase of Customary Land 

Rights in the Sentani Customary Law Community 

Legal protection for the fulfillment of the rights of the parties in the event of a breach of 

contract or breach of promise under a sale and purchase agreement depends heavily on the 

validity of the agreement itself. If it is made by a private deed, the protection is the same as that 

for a private deed. However, if it is made by or before a notary, the deed automatically becomes 

a notarial deed, and its protection is the same as that for an authentic deed 

The protection measures that each party can take include: 

a. Protection for the seller. In this case, the seller must request the buyer to pay the price for the 

object of the agreement within a specified time period, accompanied by a cancellation 

condition. If the buyer fails to make the payment as requested and agreed, the land rights sale 

and purchase agreement is void, and the seller is not obligated to return the payment unless 

the buyer requests an exception. 

b. Protection for the buyer. In this case, the buyer must first verify the existence of proof of 

ownership of the land/building that is the object of the agreement. The buyer can also request 

that the seller guarantee that the object of the agreement is free from claims, lawsuits, or 

encumbrances, which will place the seller's responsibility. Furthermore, the buyer may request 

that the seller grant an irrevocable power of attorney. If all requirements for the sale and 

purchase are met, the buyer can transfer the rights even if the seller is not present at the signing 

of the deed of sale. 

Furthermore, buyers can take steps to ensure that a private land sale (without a deed from 

a Land Deed Official) has legal force, including: 

a) The parties, both the seller and the buyer, come to the Village or Sub-district Office to reach 

an agreement to measure the land to be sold. The Village Head or Sub-district Head and village 

officials will also serve as witnesses. 

b) After the land is measured, the data is recorded in a special village book. 

c) Upon completion, the buyer must pay the mandatory and voluntary fees. 

d) After payment, the witnesses present at the land sale and purchase must sign the land sale 

statement. 

Because the customary land of the Sentani community is mostly not certified because it has 

not been registered, therefore to avoid future conflicts due to the transfer of land rights as a force 

of evidence, it is better for buyers to ensure that the customary land has a sporadic certificate, 

which is a certificate that confirms the ownership rights to the land that indeed the rights belong 

to the indigenous people, this sporadic certificate is issued by the Sentani community customary 

council and authorized by the village head. If in the future a conflict occurs due to this sale and 

purchase agreement, it will be resolved amicably through deliberation. If it still does not reach a 
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bright spot, before being brought to the district court, a customary trial will be held first by the 

Sentani Tribal Customary Council (DASS), if there is still no agreement, it will be continued with 

a police report which will then be continued to the Jayapura district court. 

 

Conclusion 

The sale and purchase of customary land rights in the Sentani Tribe customary law 

community in Jayapura Regency must obtain approval from the Ondoafi/Customary Leader who 

has authority over the land, and be attended by witnesses, namely the customary community, in 

addition the sale and purchase agreement must be ratified by the Sentani Tribe Customary 

Council, which has the function of holding customary trials to make decisions based on 

deliberation by means of negotiation and mediation. The decision taken by the Customary 

Council must be obeyed by the parties concerned and on the basis of customary governance in 

accordance with customary law. Meanwhile, legal protection for buyers in the sale and purchase 

of customary land rights in the Sentani Tribe customary law community in Jayapura Regency is 

that the parties concerned, both the seller and the buyer, come to the Village or Sub-district Office 

to make an agreement to measure the land to be sold and the Village Head or sub-district head 

and village officials as witnesses that the sale and purchase has taken place, in addition the land 

is also immediately registered with the National Land Agency by bringing a letter of customary 

release and other requirements needed for administrative purposes in order to obtain legal 

certainty and legal protection. 

The author's suggestion is that the local government is expected to conduct socialization to 

the people in Jayapura Regency about the importance of land sales through Notaries/PPAT in 

order to ensure legal certainty and avoid disputes in the future. Meanwhile, for the Sentani Tribe 

customary law community who wants to buy and sell land must have good intentions, even if not 

through PPAT at least the customary land sale and purchase agreement knows the Ondoafi, is 

given the release of customary land and is made before the local Village Head/Sub-district Office 

in the presence of witnesses by both parties so as to guarantee legal certainty and avoid disputes 

in the future. 
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